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THE ETHICS OF PUNISHMENT' 

FELIX ADLER 
Professor of Social Ethics, Columbia University 

IN connection with criminal jurisprudence, the new sciences 
of criminal anthropology and criminal sociology of late 
years have been studied with no little advantage, while the 
subject of criminal ethics has not received the same pointed 
attention. And yet ethical problems of the first magnitude 
arise the instant we reflect on crime and the treatment appro- 
priate to it. We cannot even pronounce the word " crime " 
without being challenged to attempt ethical discrimination, 
without being compelled to clear our minds as to certain funda- 
mental concepts which are joint stock of ethics and jurisprudence. 

What is crime, as distinguished from sin, on the one hand, 
and from the harmful act of a brute creature — the vicious bite 
of a horse, for instance — on the other, or the injuries inflicted 
by the operations of inanimate nature? 

(A stone loosened from an overhanging rock falls upon the 
head of a passer-by and kills him. Here is injury without in- 
tention. A vicious horse bites its rider. Here is injury accom- 
panied by intention. What is the difference between such an 
occurrence and such an action and a crime?) 

Is a crime merely a noxious act like the sting of a poisonous 
insect, or a foul act like the disgusting behavior of monkeys? 
Or does the notion of crime involve guilt in the perpetrator of 
it, and if so is it possible, apart from theological and metaphysi- 
cal discussions to which there is no end and in which there is no 
agreement, to define the term " guilt " in such a way as to fit it 
for practical use by a science like criminal jurisprudence ? To 

1 Read at the Conference on the Reform of the Criminal Law and Procedure, 
May 13, 191 1. 

600 



THE ETHICS OF PUNISHMENT 6oi 

do this, is the office of criminal ethics. The proper function of 
this department of research, as I take it, is to furnish to crim- 
inal jurisprudence a concept of guilt which it can use in the 
definition and the treatment of crime, and to avoid, in so doing, 
entangling alliances or controversies with theology and meta- 
physics. Or the matter may be put in this wise, that the func- 
tion of criminal ethics is to discover some basic fact in human 
nature which, as a fact, can be accepted — nay, which when once 
pointed out must be accepted as a fact without its being the 
province of the student of criminal law or of the legislator to 
account for the fact or to trace it to its ultimate origins. The 
interpretation of the fundamental fact, the attempt to explain 
and connect it with other facts of human nature, to give it its 
meaning in the whole of human experience, is to be left to the 
philosopher or the scientist. In respect to the explanation or 
interpretation there is room for difference : in respect to the 
fact it ought to be possible to obtain agreement. 

Criminal anthropology is concerned chiefly with one class of 
offenders — the irresponsibles, the incorrigibles. Criminal 
sociology in concerned chiefly with the prevention of crime by 
uncovering the social factors — such as extreme poverty and its 
economic causes, intemperance and the like — that furnish occa- 
sion and press upon weaker wills the temptation to perpetrate 
crime. Criminal ethics is concerned with the punishment of 
crime. These are rough distinctions. At their borders, the 
different provinces tend to shade off into one another, but the 
distinctions will serve to set into relief the principal thought, 
that criminal ethics should be marked off as a distinct branch 
having its own distinct contribution to furnish, not to be re- 
placed by the results attained in either the anthropological or 
the sociological field. 

I pass on now to speak of the specific subject of this paper, 
that of punishment. In the concluding passage of his chapter 
on the Purpose of Criminal Punishment, the author of a recent 
textbook, {Outlines of Criminal Law, by Kenny) remarks: 
" It cannot, however, be said that the theories of criminal pun- 
ishment current among either our judges or our legislators have 
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assumed even at the present day a coherent or even a stable 
form." 

This is eminently true, and anything better could not be ex- 
pected so long as the conceptions of crime remain as incoherent 
and unstable as they actually are. For the theory of punish- 
ment depends on the conception of crime. The object of 
punishment is the defense of society, or social self-preservation, 
say some. The object of punishment is to readjust the socially 
adaptable and to segregate the inadaptable. The object of 
punishment is deterrence. One of the objects of punishment, 
according to a brilliant writer of the reactionary school, is to 
gratify the vindictive feeling of the injured or of his kinsmen. 
" Criminal procedure is to resentment what marriage is to the 
affections, — the legal provision for an inevitable impulse of 
human nature," — a statement which may leave one in doubt 
whether the view entertained of marriage or of criminal pro- 
cedure is the less attractive. 

One of the objects of punishment, says another eminent 
authority, is to establish an abstract equilibrium between wrong 
and pain, to inflict pain proportionately to wrong, even if no 
benefit result to the wrongdoer or to others from the pain. 

The object of punishment, say others, is reformation. But 
the word " reformation," again, is used in different senses, cor- 
respondingly to primary divergences of opinion as to crime and 
its implications. 

Without enlarging further upon these and other differences 
that might be mentioned, I shall submit my own conclusions, 
not attempting to do more than indicate briefly the grounds on 
which they are held. 

The object of punishment is reformation in a specific sense, 
presently to be explained. I deem it unnecessary to add to 
reformation any of the other aims that have been proposed, 
because, in so far as they are justifiable they are included 
within reformation, rightly understood. The defense of 
society is included when we set up reformation as the proper 
aim, for there can be no better method of defending society 
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against the criminal than so to make him over that he shall 
cease to be a criminal. The deterrence of those who are 
not criminals, but may be conceived to be in danger of 
becoming such, is best accomplished by the stern condemnation 
of wrongdoing which, as we shall show, is an integral part of 
the process of reformation. All the other right ends of pun- 
ishment are contained within reformation. All the rest without 
this one are pointless and ethically unwarranted. 

But in order to present the specific sense in which the term 
" reformation " is employed, it is necessary to define the con- 
cept " crime " as here understood. The salient feature of the 
definition proposed is that the criminal is a moral being, and 
cannot lose his moral character, no matter what the enormity of 
the deed he has perpetrated, and hence that the punishment, no 
matter how severe it may be, must be such as to show respect 
to his moral character. Hence it follows that exemplary punish- 
ments are excluded, if by " exemplary" is meant a punishment 
greater than the condemned person deserves, the magnitude of 
which is raised so as to produce an effect upon others. A 
punishment may, indeed, be both exemplary in the literal sense, 
and deserved. For instance, when crime of a certain kind is on 
the increase in a community and it becomes necessary for the 
authorities to give warning that vigilance will be used to stem 
the tide, then, one person having been detected, while numerous 
others remain unknown, the punishment pronounced upon this 
one offender may be exemplary in an unobjectionable sense. For 
it is not in excess of what he has deserved, — he has deserved 
every jot of it. He has not received more than he merited, though 
others may have received less than they merit. The punish- 
ment is exemplary in the sense that it is notice given of similar 
discipline awaiting those who till now have escaped. Exem- 
plary punishment, however, that is greater than the offender de- 
serves and that is inflicted merely for the sake of its effect on 
others, is excluded. It is immoral to inflict such punishment. 
The criminal must be treated as a moral being. The act of 
punishment must be justifiable measured by moral standards. 

Secondly, it follows that if the individual be a moral being, 
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his personality must be protected against any attempt to sacri- 
fice him to what is called the good of society. The good of the 
greater number is no more sacred than that of one. The inter- 
ests of society as a whole may not be invoked against the in- 
terests of a single member, no matter how humble and no 
matter how degraded. The mathematical fallacy in morals is 
of all fallacies the worst. What is really good for the 
swarm must be good for the bee, and what is really good for 
the bee must be good for the swarm. The interests of the in- 
dividual and the social interests, rightly understood, coincide. 
They must be so understood as to coincide. The community, 
therefore, is never in its right frame of mind when it employs 
its brute force to bring the criminal to his knees, to efface him, 
to mutilate him, to destroy him, for its own supposed advantage. 
It is within the power of the greater number to do these things, 
but when it does them it acts like the agents of physical nature, in 
which sheer force predominates, and passes outside the moral 
realm. 

It follows likewise from this that whatever means of discipline 
or coercion are resorted to — incarceration, compulsory labor, 
compulsory training in habits of industry, and the like — must 
be such and so applied that the person subject to them shall 
himself approve of their use when he has been sufficiently 
affected by them — this, on the ground that the exercise of force 
upon moral beings, whether children or backward adults, is 
justified only when it leads to the formation of certain habits, 
the formation of these habits being the indispensable prere- 
quisite for the understanding of the principles upon which the 
habits are based. The general conclusion arrived at, at this 
point, is that the methods of punishment must be such as the 
criminal, when brought to his senses, will ratify and approve of. 

But the main point involved in what has preceded remains 
still to be explicitly set forth. Crime is the act of a moral 
being. What does this signify? Leaving aside the case of the 
mentally unsound, it signifies that it was an act which the agent 
might have left undone, which it was in his power not to com- 
mit. Crime implies the imputation of guilt. This is the pivotal 
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point of the discussion of punishment upon which clearness 
and decisiveness of standpoint depend. No matter how 
deeply we may pity the accused at the bar, no matter how 
largely we may take into account the influence of evil heredity 
and the contributory influence of the misery due to social 
maladjustment in heaping up temptation in the path of the 
guilty human being, nevertheless, in the last analysis, we are 
bound to affirm that there was in his nature that which might 
have resisted the temptation; that he might have defied the 
evil solicitations if he had chosen to do so. 

Victor Hugo, in Les Miserables, says that crime is the off- 
spring of a darkened mind, and that the blame belongs, not to 
him who does the deed, but to him who put the darkness into 
that mind. But he who put the darkness into the other's mind 
must himself have had a darkened mind ; and so the blame 
belongs, not to him but to someone else, who put the darkness 
into his mind ; and so on without end, and the blame disappears 
altogether. If we abandon the notion of guilt as appertaining 
to the evil-doer (if we deprive him of his character as a moral 
being, and thus of the honor which remains to him in his ut- 
most disgrace), if we deny that he is in truth the doer of his 
deed — then we degrade him to the quality of a mere thing, 
one of the countless terms in the series of nature's causes and 
effects. Then also we deprive punishment of its most valuable 
attribute ; for punishment (and this is the gist of what I have 
to say), if it attributes censure, does so on the ground that the 
man was not the mere sport of circumstances, not the hopeless 
victim of heredity or environment, but that there was in him an 
indestructible force which he might have opposed to these in- 
vading influences. And, therefore, and on the same ground, it 
presents the sharpest appeal, the only sufficient appeal to him 
— however low he may have sunk — to use that same inde- 
structible inward energy toward rebuilding his shattered moral 
fortunes, to make himself over anew. The recognition of one's 
guilt is the first necessary step to amendment. The gate of 
condemnation is also the door of renovation. 

I spoke in the beginning of a certain fact upon which crim- 
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inal jurisprudence is to be rested, without losing itself in the 
labyrinth of metaphysics or of theology. This fact is before 
us : it is that we condemn ourselves and others for moral trans- 
gressions. But to condemn one who could not have acted 
otherwise than as he did would be self-contradictory. Condem- 
nation involves the capability to leave evil deeds undone, and 
to bring home to the offender the sense of this capability is 
the main office of punishment. 

But some will say that in the light of criminal anthropology 
and sociology, we ought not any longer to condemn — we ought 
to pity and educate, but not to censure. Criminal law, how- 
ever, is the expression of the moral sense of mankind with re- 
spect to certain offenses, and the moral sense of mankind at 
present does require censure. Whether it will ever be other- 
wise, whether condemnation, implying that the deed might have 
been left undone, will ever fall into desuetude, or whether it 
stands for an ultimate fact, only experience can show. I myself 
hold to the latter view. 

And there is one more closing word needed to ward off pos- 
sible misconceptions of the position here taken. The criminal is 
guilty — he is not merely unfortunate or sick, the prison is not 
a hospital — but this does not warrant the violent statements of 
some, who maintain that he is to be held up to obloquy and 
hatred ; still less that society should take the attitude of Phari- 
saical self-righteousness toward him. The man is guilty ; of that 
there can be no doubt. He has done the dreadful deed which 
he might have left undone. But the degree of his guilt it is 
wholly impossible for any human mind to judge. In determin- 
ing the degree of guilt, three factors must be taken into account. 
The seriousness of the injury inflicted — whether it be the slay- 
ing of another, the robbing of another, the defrauding of 
another — is only one. We may infer, in a general way, that, 
other things being equal, he who operates the greater injury is 
the greater criminal. But other things are not equal, since 
there are two additional factors to be taken into account, 
namely, the strength of the temptation, due to heredity, 
environment, the vehemence of passion, etc., and the moral 
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effort that was put forth to resist the temptation. Of these 
three factors we know only the one. We can but inadequately 
conceive of the stress of the temptation to which the man was 
subjected. We can appraise not at all the strength of the effort 
he may have put forth before he succumbed. And so we are 
bound to assert that, comparatively speaking, the culprit may be 
no worse a man — might in the eyes of omniscience, even be 
found a better man — than the rest of us, those of us whose 
life is correct in every particular so far as can be determined from 
the outside ; yes, that the man there at the bar, if merit depends 
on the amount of effort put forth to resist, may be a better man 
than the judge who sits in judgment upon him. We, the rest 
of us, have never been as sorely tempted as he. Our lot has 
fallen in pleasanter places. We have been sheltered and 
guarded from childhood upward. Relatively to our tempta- 
tions, the energy which we have exhibited in overcoming them 
has perhaps been inferior. And in this sense the word of the 
Puritan preacher remains true, who said, when through the 
open window he saw a man led to the gibbet, " There, but for 
the grace of God, go I." 

But if this be so, how, without hypocrisy, is it possible for 
the judge to execute his office? Is it not written, "Judge not 
that ye be not judged ? " Certainly, he is judged in pronounc- 
ing judgment, and just this is the hard duty which his office 
puts upon him, to be himself judged in judging another. In 
condemning the criminal he pronounces condemnation likewise 
upon himself and upon the whole community. For we are all 
guilty : first, because we permit temptations of such magnitude to 
be accumulated in the path of the offender ; and secondly, because 
similar evil tendencies are present in us all, and we cannot be 
sure that, under similar circumstances, we might not have fallen 
to the same extent. The seat of judgment cannot be filled ex- 
cept with fear and trembling. The tribunal of justice is, or should 
be, almost as awful for the so-called righteous as for the con- 
vict. The published verdict is a refluent wave, rolling back 
over the whole of society, and punishment is not rightly admin- 
istered unless the act becomes an act of humiliation and purifi- 
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cation to all who participate in it and to all who take cognizance 
of it. 1 

1 The fundamental fact of practical free will, that the doer of the deed had the 
power to leave it undone, may perhaps be brought somewhat nearer within the range 
of comprehension by the reflection that the social nature as a whole is latent in every- 
one. The individual is not to be regarded as an independent integer who is con- 
nected with others by mere association or by other merely external ties. We are so 
made that each of us has needs for the satisfaction of which we depend on our fel- 
lows. We are " members one of another." A part of our very life exists in others. 
We are related to society as the leaf is to the tree. The whole tree is prefigured in 
every leaf. The whole of society is prefigured in every individual. Now this de- 
pendence is brought out into consciousness only gradually in the course of experience. 
Yet it may be assumed (without violence to psychological truth) that the sense of 
dependence is present subconsciously from the first. And hence when anyone 
violates the rights of another, — injures the life of another, on which his own inti- 
mately depends, the social nature within him will utter its protest (and if he was not 
enlightened before, as to the connection of his life with other human life, the very 
act by which he wrongs another will bring out into the light of consciousness this 
connection, and, instructed by the act, he will hold himself guilty in having per- 
formed the act); and this protest he is bound to heed, and he is competent to 
heed it because the social nature is his own inmost intrinsic nature. 



